1 


2 

3 

4! 

5! 

6 

7 


Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street 
Suite  450 

San  Francisco,  California  94104 
(415)  391-3900 

Laurie  J.  Bartilson 
BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suite  2000 

Hollywood,  California  90028 
(213)  661-4030 


8!  Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 
9 


RECEIVED 
SEP  1  7  1992 
HUB  LAW  OFFICES 


10 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 


11 


FOR  THE  COUNTY  OF  LOS  ANGELES 


12 

13 

14 

15 

16 

17 

18 

19 

20 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 
not-for-profit  religious  ) 

corporation;  ) 

) 

Plaintiff,  ) 

) 

vs .  ) 

) 

GERALD  ARMSTRONG;  DOES  1  ) 

through  25,  inclusive,  ) 

) 

) 

Defendants.  ) 

) 

_ ) 


Case  No.  BC  052395 

PLAINTIFFS'  REPLY  MEMORANDUM 
IN  SUPPORT  OF  MOTION  TO  STRIKE 
PORTIONS  OF  ANSWER  AND  CROSS¬ 
COMPLAINT 


DATE:  September  17,  1992 

TIME:  8:30  a.m. 

DEPT:  30 

NO  TRIAL  DATE 
NO  DISCOVERY  CUTOFF 
NO  MOTION  CUT-OFF 
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I 


INTRODUCTION 

The  Opposition  filed  by  defendant  Gerald  Armstrong 
("Armstrong")  to  the  Motion  to  Strike  filed  by  plaintiff  Church 
of  Scientology  International  ("the  Church")  provides  a  dramatic 
demonstration  for  the  Court  of  precisely  the  sort  of  material 
which  plaintiff  seeks  to  remove  from  the  pleadings  in  this 
action.  Like  the  50  paragraphs  in  Armstrong's  45-page  Answer  and 
45-page  cross-complaint  which  plaintiff  seeks  to  strike,  fully  8 
pages  of  Armstrong's  lengthy  Opposition  are  devoted  to  quotations 
from  and  references  to  trial  court  opinions  that  have  nothing  to 
do  with  this  action,  and  which  are  precedent  for  nothing.  All  of 
these  unnecessary  statements  have  this  in  common:  they  are 
inflammatory,  and  they  are  intended  solely  to  distract  the  Court 
and  to  create  prejudice  against  the  plaintiff.  Armstrong  cannot 
make  facts  relevant  or  timely  by  describing  them  in  inflammatory 
and  improper  terms.  Just  as  this  Court,  in  July,  1992,  ordered 
stricken  from  plaintiff's  complaint  herein  language  in  two 
paragraphs  which  it  considered  "inflammatory  and  unnecessary  and 
.  .  .  improper,"  [Ex.  A]  so,  here,  the  Court  should  grant 

plaintiff's  motion.  Indeed,  because  of  the  extensive  use  of 
inflammatory  rhetoric,  and  its  repetition  in  the  papers  filed  by 
Armstrong  opposing  this  motion,  the  Church  also  requests  that  the 
Court  admonish  Armstrong  and  his  counsel  that  their  histrionics 
are  no  more  welcome  in  their  briefs  than  they  are  in  the 
pleadings . 

/// 


/// 


II 


INFLAMMATORY  RHETORIC  AND  EXTRANEOUS  ALLEGATIONS 

ARE  NOT  NECESSARY  TO  ANSWER  THIS  OR  ANY 

COMPLAINT 

In  clear  and  concise  moving  papers,  the  Church  identified 
the  portions  of  Armstrong's  Answer  and  Cross-Complaint  which 
contain  material  which  is  inflammatory,  unnecessary  and  improper. 
Most  of  the  material  is  scandalous  and  inflammatory  on  its  face. 
None  of  it  is  relevant  or  necessary  to  any  claims  or  defenses? 
indeed,  much  of  it  consists  of  allegations  of  things  which 
supposedly  happened  to  other  people,  or  which  are  so  remote  in 
time  as  to  be  beyond  the  scope  of  any  and  all  relevant  statutes 
of  limitations.  Armstrong's  first  response  is  to  argue, 
confusingly,  that  all  of  these  irrelevant  comments  must  be 
contained  in  his  pleadings  in  order  for  him  to  assert  new  issues 
for  which  he  must  bear  the  burden  of  proof. 

The  fallacy  in  Armstrong's  argument  is  obvious.  A  defendant 
may  not  simply  interject  into  an  action  any  factual  "issue"  which 
he  wishes  an  opportunity  to  "prove."  The  only  relevant  issues 
are  those  which  are  essential  to  the  proof  of  a  claim  or  a 
defense.  C.C.P.  §431. 10(b).  No  matter  how  dearly  a  defendant 
wishes  to  vent  his  spleen  in  his  answer  about  the  person  with 
whom  he  entered  into  a  contract,  such  allegations  are  not 
relevant  or  material  to  the  statement  of  any  defense  to  the 
breach  of  contract  action,  and  should  not  be  allowed.  So,  too, 
this  Court  should  strike  such  outrageous  and  inflammatory 
allegations  by  Armstrong  as,  for  example,  his  accusations  that 
the  Church  "is  the  greatest  fomenter  of  litigation  this  country 
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has  ever  known,"  [Answer,  para.  2]  and  that  its  religious  beliefs 
are  "an  antireligious,  pseudoscientific  philosophy  of  aberration, 
deception  and  domination."  [Answer,  para.  5] 

The  Church  has  not  moved  to  strike  Armstrong's  alleged 
defenses  that  are  proper  defenses  to  a  breach  of  contract  action, 
nor  has  it  moved  to  strike  allegations  in  the  cross-complaint 
which  are  necessary  to  allege  a  claim.  Rather,  the  Church  has 
moved,  pursuant  to  C.C.P.  §  436  to  "strike  out  any  irrelevant, 
false,  or  improper  matter  inserted  in  any  pleading." 

Armstrong's  confused  argument  that  he  may  use  inflammatory 
rhetoric  to  "traverse"  the  plain  and  simple  allegations  of  the 
Complaint  flies  in  the  face  of  the  Code,  which  defines  irrelevant 
matter  and  immaterial  allegations  synonymously  as 

(1)  An  allegation  that  is  not  essential  to  the 
statement  of  a  claim  or  defense; 

(2)  An  allegation  that  is  neither  pertinent  to  nor 
supported  by  an  otherwise  sufficient  claim  or  defense; 

(3)  A  demand  for  judgment  requesting  relief  not 
supported  by  the  allegations  of  the  complaint  or  cross¬ 
complaint. 

In  order  for  Armstrong  to  "traverse"  the  allegation  of  the 
complaint  that  the  Church  suffered  damage,  for  example,  Armstrong 
need  not  assert  dramatically  that  "[the  Church] 's  damages  are 
self-inflicted,  and  they  will  cease  only  when  the  [Church]  ceases 
its  suppressive,  pathological,  malevolent  and  suicidal  conduct." 
[Answer,  para.  35]  Indeed,  no  litigant  is  permitted  to  make  the 
Court's  files  a  soapbox  from  which  to  carry-on  a  one-man  campaign 
of  hatred  against  an  entire  religious,  ethnic  or  racial  group. 
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See,  e. q. , 

stoomvaart-Maatschappii  (S.D.N.Y.  1946)  7  F.R.D.  63,  appeal 
dismissed.  161  F.2d  733,  cert,  denied  332  U.S.  771,  68  S.Ct.  84 
(Generalized  allegations  concerning  anti-Semitism  in  complaint 
for  money  had  and  received  ordered  stricken) . 

Ill 

ARMSTRONG ' 8  EXCESSIVE  CITATION  TO  IRRELEVANT 
OPINIONS  ILLUSTRATES  THE  NEED  FOR  THE  BRINGING  OF 

THIS  MOTION 

Armstrong's  second  argument  excusing  his  inflammatory 
rhetoric  is  to  assert  that  various  other  courts  have  used 
inflammatory  rhetoric  to  describe  other  Churches  of  Scientology. 
This  section  of  Armstrong's  opposition,  8  pages  in  length,  adds 
nothing  of  substance  to  his  argument.  The  language  used  by  other 
courts  in  making  decisions  concerning  other  parties  is  simply  not 
relevant  to  the  constraints  placed  on  a  litigant  authoring 
pleadings  for  filing  in  the  California  Superior  Courts.  Nor  can 
the  findings  of  these  courts  be  used  to  prove  any  fact  asserted 

by  Armstrong.  Sosinskv  v.  Grant  (1992)  _  Cal.App.3d.  _ ,  8 

Cal.Rptr.2d  552,  561-564.  Such  ramblings  waste  the  time  of  all 
concerned.  They  also  serve  to  accentuate,  rather  than  conceal, 
the  fallacies  in  Armstrong's  position;  it  is  just  this  sort  of 
irrelevant  and  hysterical  accusation  that  plaintiff  moves  to 
strike  from  the  complaint. 

The  Church  will  not  burden  the  Court  with  a  point  by  point 
refutation  of  the  allegations  made  by  Armstrong  in  this  section 
of  his  opposition.  Suffice  it  to  say  that  none  of  the  opinions 
quoted  by  Armstrong  even  referred  to  the  plaintiff  herein,  and 
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that  his  selective  quotations  come  almost  exclusively  from 
opinions  which  have  been  superseded  by  opinions  of  higher  courts, 
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or  which  are  even  now  on  appeal.1  Indeed,  Armstrong's 


1  The  opinion  of  Judge  Breckenridge  in  Church  of  Scientology  of 
California  v.  Armstrong.  LASC  C  420153,  for  example,  was  written 
for  his  signature  by  Armstrong's  lawyer.  This  plaintiff  was  not 
a  party  in  that  action.  The  appellate  opinion  in  that  case 
(which  is  not  quoted  by  Armstrong) ,  contains  none  of  the 
inflammatory  language.  See,  Church  of  Scientology  of  California 
v.  Armstrong  (1991)  232  Cal.App.3d  1060.  Wollersheim  v.  Church 
of  Scientology  of  California  (1989)  212  Cal.App.3d  872,  also 
quoted  by  Armstrong,  concerned  events  from  the  1970 's  involving 
not  this  Church,  but  the  Church  of  Scientology  of  California.  It 
has  been  accepted  for  review  by  the  California  Supreme  Court,  and 
should  not  be  cited  as  precedent  at  all.  United  States  v.  Zolin 
(1989)  109  S.Ct.  2619,  also  involved  years  past  and  other 
churches,  and  is  once  again  set  for  argument  to  the  United  States 
Supreme  Court.  Similarly,  Church  of  Scientology  of  California  v. 
Commissioner  (1984)  83  T.C.  381,  quoted  for  four  pages  by 
Armstrong,  was  an  opinion  written  by  a  tax  court  judge  concerning 
the  tax  exempt  status  of  the  Church  of  Scientology  of  California 
in  1971  and  1972.  The  Church  of  Scientology  International, 
plaintiff  herein,  did  not  even  exist  until  1982.  Moreover,  the 
inflammatory  rhetoric  in  which  Armstrong  delights  was  neither 
adopted  nor  repeated  by  the  appellate  court,  which  upheld  the  tax 
court's  ruling  on  the  narrow  ground  that  benefits  had,  in  1971 
and  1972,  inured  to  the  benefit  of  the  now-deceased  L.Ron 
Hubbard.  In  so  holding,  the  Ninth  Circuit  also  found  that, 

During  the  years  in  question,  the  Church  of 
Scientology  of  California  was  the  "Mother  Church"  of 
the  many  Scientology  churches  around  the  country.  The 
Church  propagated  the  Scientology  faith,  a  religion 
founded  by  L.  Ron  Hubbard,  through  such  means  as  the 
indoctrination  of  laity,  training  and  ordination  of 
ministers,  creation  of  congregations,  and  provision  of 
support  to  affiliated  organizations. 

Scientology  teaches  that  the  individual  is  a 
spiritual  being  having  a  mind  and  body.  Part  of  the 
mind,  called  the  "reactive  mind"  is  unconscious  and 
filled  with  mental  images  that  are  frequently  the 
source  of  irrational  behavior.  Through  the 
administration  of  a  process  known  as  "auditing"  a 
parishioner,  called  a  "pre-clear,"  is  helped  to  erase 
his  or  her  reactive  mind  and  gain  spiritual  awareness. 

*  *  * 

In  addition  to  auditing  and  training,  the  Church 
provided  assistance  to  prisoners,  ex-offenders,  the 
elderly,  the  mentally  ill  and  drug  addicts.  On 
occasion  the  Church  assisted  the  poor  and  the  sick. 

The  Church  performed  christenings,  funerals  and  wedding 

(continued. . . )  ! 
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unnecessary  and  improper  argument  in  this  section  directly 
parallels  those  portions  of  his  Answer  and  Cross-complaint  which 
the  Church  seeks  to  strike:  they  are  inflammatory,  and  they 
concern  people,  parties  and  events  too  remote  in  time  to  have  any 
possible  relevance  to  a  claim  or  defense  in  1992. 

IV 

ARMSTRONG  MAY  NOT  AVOID  THE  STATUTORY  SCHEME 

PROVIDED  BY  CIVIL  CODE  SECTION  425.14  SIMPLY 

BY  DENYING  THAT  SCIENTOLOGY  IS  A  RELIGION 

Civil  Code  Section  425.14  states  that  claims  for  punitive 
damages  may  not  be  included  in  a  complaint  against  a  religious 
corporation  until  and  unless  the  complainant  demonstrates, 

"on  the  basis  of  supporting  and  opposing  affidavits  .  .  .  that 

the  plaintiff  will  meet  the  clear  and  convincing  standard  of 
proof  under  Section  3294  of  the  Civil  Code."  The  Code  section 
applies  to  all  religious  corporations,  regardless  of  denomination 
or  the  prejudices  of  the  complainant.  The  Church  has  provided 
the  Court  with  its  Articles  of  Incorporation,  demonstrating  that 
it  is  a  duly  incorporated  religious  corporation  pursuant  to 
California  law.  Armstrong's  venomous  assertion  that  the  religion 
which  he  professed  to  have  as  his  own  for  more  than  12  years  is 
not  a  religion  at  all,  now  that  he  has  chosen  to  repudiate  it,  is 


1  ( . . . continued) 

ceremonies  free  of  charge,  and  conducted  regular  Sunday 
services.  The  Church's  chaplain  provided  marriage  and 
family  counseling  free  of  charge.  The  Church  also 
provided  free,  a  specialized  form  of  auditing  geared  to 
help  people  in  crisis." 

Church  of  Scientology  of  California  v.  Commissioner  (9th  Cir. 
1987)  823  F . 2d  1310,  1313. 


| 
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insufficient  to  avoid  the  effects  of  this  plain  and  obvious  Code 
section . 2 


v. 


CONCLUSION 

Armstrong's  Opposition  magnifies,  rather  than  reduces,  the 
error  which  he  has  made  in  infecting  this  Court's  records  with 
page  after  page  of  irrelevant  venom.  Most  of  his  allegations 
concern  matters  far  outside  the  scope  of  the  claims,  defenses  or 
cross-claims,  and  constitute  his  own  anti-religious  fervor. 
Pursuant  to  C.C.P.  §§436,  431.10,  and  425.14,  these  allegations 
have  no  place  in  the  pleadings.  They  are  an  offense  to  the 
sensibilities  of  the  Church,  its  millions  of  parishioners 
worldwide,  and  to  the  Court.  Accordingly,  defendants  request 
that  this  Court  strike  from  the  Answer  and  Cross-complaint  all  of 
the  paragraphs  and  portions  thereof  set  forth  in  the  notice  of 
motion,  and  admonish  Armstrong  and  his  attorneys  that  such 
conduct  will  not  be 


Armstrong's  personal  opinion  that  Scientology  is  not  a 
religion  is  not  shared  by  any  court  that  has  undertaken  an 
analysis  of  that  question,  whether  in  this  country  or  abroad. 
There  are  more  than  three  dozen  such  cases.  For  a  representative 
sampling,  see  Christof ferson  v.  Church  of  Scientology  of  Portland 
(1982)  57  Or.App.  203,  644  P.2d  577,  601,  cert,  denied  (1983)  459 

U.S.  1206;  Church  of  Scientology  Flag  Service  Ora,  v.  City  of 
Clearwater  (M.D.  Fla.  1991)  756  F.Supp.  1498;  Barr  v.  Weise  (2d 
Cir.  1969)  412  F.2d  338,  339-40;  Church  of  Scientology  v. 
Sieqelman  (S.D.N.Y.  1979)  475  F.Supp.  950,  954  ("world-wide 
religious  movement");  Staples  v.  Commissioner  of  Internal  Revenue 
(8th  Cir.  1987)  821  F .  2d  1324;  Founding  Church  of  Scientology  v. 
United  States  (1969)  412  F.2d  1197;  Church  of  Scientology  of 
Hawaii  v.  United  States  (9th  Cir.  1973)  485  F.2d  313;  Neher  v. 
Commissioner  of  Internal  Revenue  (6th  Cir.  1988)  852  F.2d  848; 
Foley  v.  Commissioner  of  Internal  Revenue  (2nd  Cir.  1988)  844 
F.2d  94;  Hernandez  v.  Commissioner  of  Internal  Revenue  (1989) 

U*S.  _ ,  109  S.ct.  2136,  104  L.Ed.  766.  See  also  footnote  1, 

supra. 


tolerated  in  the  future. 
Dated:  September  15,  1992 


4 


\ARMSTRON\XSTRIKE . REP 


Respectfully  submitted, 
BOWLES  &  MOXON 


Attorneys  for  Plaintiff  and 
Cross-Defendant 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 
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Exhibit  A 


SUPERIOR  COLT'7'  OF  CALIFORNIA,  COUNTY  <>F  LOS  ANGELES 


DATE:  07/02/92 


DEPT.  3  0 


honorable  David  Horowitz 


HONORABLE 

1 


C.  AGUIRRE ,  CSL 


JUDGE 
JUDGE  PRO  TEM 
Depuly  Sheriff 


8:30  am 


BC052395 

Church  of  Scientology,  etc. 
VS 

Gerald  Armstrong,  et  al. 
170.6  JUDGE  GEERNAERT 


S  .  ROBLES  DEPUTY  CLERK 

ELECTRONIC  RECORDING  MONITOR 

CECIL  KNICKERBOCKER  #8684  Reporter 
PUintiff  LAURIE  J.  BARTILSON  (X) 

Counsel 

Defendant  PAUL  MORANTZ  (X) 

Couneel 


NATURE  OF  PROCEEDINGS: 

DEMURRER  OF  DEFENDANT  TO  PLAINTIFFS  AMENDED  VERIFIED 
COMPLAINT  FOR  DAMAGES  AND  FOR  PRELIMINARY  AND  PERMAN¬ 
ENT  INJUNCTIVE  RELIEF  FOR  BREACH  OF  CONTRACT; 

MOTION  OF  THE  ABOVE  TO  STRIKE  SURPLUSAGE,  IRRELEVANT, 
AND  IMPROPER  MATERIAL  FROM  AMENDED  VERIFIED  COMPLAINT 
FOR  DAMAGES  AND  FOR  PRELIMINARY  AND  PERMANENT  INJUNC¬ 
TIVE  RELIEF  FOR  BREACH  OF  CONTRACT; 

Demurrer  OVERRULED.  Plaintiff  has  stated  a  cause  of 
action. 

Whether  the  agreement  is  just,  reasonable, 
supported  by  adequate  consideration,  or  against  public 
policy  are  matters  of  proof. 

Motion  to  Strike: 

GRANTED  as  to  paragraph  3,  page  3,  lines  8-10.  The 
language  "appears  to  delight"  os  inflammatory, 
irrelevant  and  is  improper. 

GRANTED  as  to  paragraph  12,  page  4  -  page  6,  line  13. 
The  language  contained  in  paragraph  12  is  inflammatory 
and  unnecessary  and  is  improper.  DENIED  as  to 
remaining  requests  to  strike. 

The  Court  makes  no  ruling  as  far  as  the  contract  is 
concerned.  Answer  within  20  days. 

Moving  party  shall  give  notice. 


PAGE  1  DEPT.  30 


MINUTES  ENTERED 

07/02/92 

COUNTY  CLERK 


oomy 


PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  SS . 

COUNTY  OF  LOS  ANGELES  ) 


I  am  employed  in  the  County  of  Los  Angeles,  State  of 

California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 

party  to  the  within  action.  My  business  address  is  6255  Sunset 

Blvd.,  Suite  2000,  Los  Angeles,  CA  90028 

On  September  15,  1992,  I  served  the  foregoing  document 

described  as  PLAINTIFFS'  REPLY  MEMORANDUM  IN  SUPPORT  OF  MOTION  TO 

STRIKE  PORTIONS  OF  ANSWER  AND  CROSS-COMPLAINT  on  defendants  in 

this  action  as  follows: 

[  ]  by  placing  the  true  copies  thereof  in 
sealed  envelopes  as  stated  on  the  attached 
mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy 
thereof  in  a  sealed  envelope  addressed  as  follows: 

Paul  Morantz  BY  U.S.  MAIL 
P.O.  Box  511 

Pacific  Palisades,  California  90272 

Ford  Greene,  Esq.  BY  U.S.  MAIL  &  TELEFAX 
711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94960-1949 

[X]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los 
Angeles,  California.  The  envelope  was  mailed  with 
postage  thereon  fully  prepaid. 

[X]  As  follows:  I  am  "readily  familiar"  with  the 
firm's  practice  of  collection  and  processing 
correspondence  for  mailing.  Under  that  practice 
it  would  be  deposited  with  U.S.  postal  service  on 
that  same  day  with  postage  thereon  fully  prepaid 
at  Los  Angeles,  California  in  the  ordinary  course 
of  business.  I  am  aware  that  on  motion  of  party 
served,  service  is  presumed  invalid  if  postal 
cancellation  date  or  postage  meter  date  is  more 


than  one  day  after  date  of  deposit  for  mailing  an 
affidavit . 

Executed  on  September  15.  1992,  at  Los  Angeles, 

California. 

[  ]  ** ( BY  PERSONAL  SERVICE)  I  delivered  such 
envelopes  by  hand  to  the  offices  of  the  addressee. 

Executed  on  _  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws 
of  the  State  of  California  that  the  above  is  true 
and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the 
office  of  a  member  of  the  bar  of  this  court  at 
whose  direction  the  service  was  made. 


Signature 

*  (By  Mail,  signature  must  be  of  person  depositing 
envelope  in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of 
messenger) 


